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BEFORE THE STATE CORPORATION
OF THE STATE OF KANSAS

In the Matter of the Petition of DIECA )

Communications, Inc. d/b/a Covad )

Communications Company for )

Arbitration of Interconnection Rates, ) Docket No. OO-DCIT-389-ARB
Terms, Conditions and Related )

Arrangements with Southwestern Bell )

Telephone. )

MOTION OF SOUTHWESTERN BELL TELEPHONE COMPANY
TO DETERMINE AND LIMIT ARBITRABLE ISSUES

COMES NOW Southwestern Bell Telephone Company (“SWBT”), pursuant to
K.A.R. 82-1-201 et seq., and submits its motion requesting an order of the Commission
determining and limiting the issues subject to arbitration in the above-captioned matter.
In support of its motion, SWBT states and alleges as follows:

1. DIECA Communications, Inc. d/b/a Covad Communications Company
(“Covad”) filed its petition for arbitration of interconnection rates, terms, conditions, and
related arrangements with the Commission on or about November 9, 1999.

2, In its petition for arbitration Covad identified nine issues relating to
interconnection for arbitration and a tenth issue related to SWBT's alleged conduct
during the negotiating period. Of the nine interconnection related issues identified by
Covad, four involve interconnection or unbundled network element (“UNE”) rates or
charges proposed by SWBT and opposed or disputed by Covad. Those four issues are
as follows:

Issue A(3)- Loop Qualification: What type of loop
qualification process and charge are appropriate?




Issue A(6)- Conditioning Charge: Should SWBT be
permitted to impose nonrecurring charges (NRC) for xDSL
loop conditioning?

Issue A(7)- DSL Loop Charges: What are
appropriate recurring and nonrecurring charges for ISDN
loop rates”?

Issue A(8)- Cross Connect Charges: What are
appropriate cross connect charges?

3. On December 6, 1999 SWBT filed its response to Covad’s petition for
arbitration. In its response to the petition for arbitration, SWBT stated its belief that the
costs and prices associated with the four issues identified by Covad are controlled by
the Commission’s orders and proceedings in KCC Docket No. 97-SCCC-149-GIT,
commonly known as the UNE Generic Cost Docket.’ Accordingly, SWBT responded
that its costs/prices for interconnection and UNEs are not proper issues for arbitration in

this proceeding.

. UNE GENERIC COST DOCKET

4, On November 8, 1996 the Commission issued its order granting the
application of Sprint Communications Company, L.P., and its affiliates, for a generic
investigation of SWBT's rates for interconnection, unbundled elements, transport and
termination, and resale in Docket No. 97-SCCC-149-GIT.? In its order establishing the

UNE Generic Cost Docket, the Commission noted that the arbitration period for

! In the Matter of the Application of Sprint Communications Company, L.P., United Telephone Company
‘of Kansas, United Telephone Company of Eastern Kansas, United Telephone Company of South Central
Kansas, and United Telephone Company of Southeastern Kansas for the Commission to open a generic
proceeding on Southwestern Bell Telephone Company's Rates for Interconnection, Unbundled Elements,

Transport and Termination, and Resale, KCC Docket No. 97-SCCC-149-GIT [hereinafter the “UNE
Generic Cost Docket™)




interconnection  agreements  provided by Congress under the Federal
Telecommunications Act of 1996 was too brief to realistically resolve all of the cost
issues associated with interconnection. ~ For that reason, in order to allow for an “in-
depth examination of cost issues,” the Commission established the UNE Generic Cost
Docket.

5. On December 19, 1997 the Commission issued its order in the UNE
Generic Cost Docket adopting the cost methodology to be used in determining prices
for interconnection and UNEs for SWBT. The Commission noted that 47 U.S.C.
§ 252(d) requires cost-based pricing for interconnection and UNEs. The Commission
also found that the FCC had previously mandated the use of the Total Element Long
Run Incremental Cost (“TELRIC”) methodology for the calculation of costs of incumbent
local exchange company facilities made available to competitors. Based upon evidence
gathered through testimony, hearings and comments of the parties, the Commission
concluded that SWBT’s cost studies were to be used, with modifications deemed
necessary by the Commission, to determine SWBT’s prices for interconnection and
UNEs.?

6. Continuing its efforts to establish prices for UNEs and interconnection, the
Commission, in its UNE Generic Cost Docket order dated November 16, 1998,
established the inputs SWBT is to use in its cost studies to determine the appropriate

rates for interconnection. The Commission stated that after evaluating SWBT'’s cost

“ Id._Order Opening General Investigation of Rates for Interconnection, Unbundled Elements, Transport

fnd Termination, and Resale, dated November 8, 1996.
1 919«17 Order Choosing Cost Methodology and Suggesting Procedural Schedule, dated December 19,




study results with the ordered inputs and the comments of the parties, the Commission
would issue an order establishing the rates for interconnection. ¢

7. Subsequently, the Commission issued its UNE Generic Cost Docket order
dated February 19, 1999 establishing SWBT's recurring and nonrecurring
interconnection and UNE prices? :The Commission concluded that it had jurisdiction to
evaluate costs and set interconnection and UNE prices on a “forward-looking, non-
discriminatory basis that includes a reasonable profit.” In establishing the
interconnection and UNE prices, the Commission concluded that “the prices . . . are
based on the TELRIC cost of UNEs and interconnection and are just and reasonable.”
Further, the Commission directed that “[a]il CLECs can avail themselves of the prices

established herein.” The Commission also recognized that:

there may be additional elements which have not been
addressed. If there are additional UNEs that require cost-
based pricing, the parties should provide a list of the element
and a proposed price, including the basis of the proposed
price. SWBT may be required to file additional cost studies,
if necessary. For additional cost studies, SWBT should use
the inputs as determined in this proceeding.’

8. On September 17, 1999 the Commission issued its order
reconsideration in the UNE Generic Cost Docket.? In that order, the Commission

reaffirmed its prior findings that the interconnection and UNE prices established in the

UNE Generic Cost Docket were TELRIC based. The Commission also concluded that:

,,‘ Id. Order Setting Inputs for Cost Studies, dated November 16, 1998.
® Id. Final Order Establishing SWBT's Prices for Interconnection and UNEs, dated February 19, 1999
Lhereinafter the “February 19, 1999 Order"].
; February 19, 1999 Order at 1 71.
. Id. atfi74.
Id. atq78.




In general, S WBTs cost to provide UNEs and
interconnection will not vary from CLEC to CLEC; thus, the
price established under TELRIC for those elements should
not vary.. It is not the Commission’s intent to preclude
parties from negotiating rates that differ from those
established in this proceeding if the parties negotiate a
unique agreement which warrants such a departure and
involves different costs. But, SWBT's argument . . . that
allowing prices to be negotiated provides ‘companies the
option to get a lower rate, by virtue of volume purchasing or
some other negotiated arrangement’ appears to be an empty
argument. TELRIC costs (which we have used in adopting
prices here) are calculated assuming the entire quantity
demanded (the total market) is to be served. It is illogical to
assume that a CLEC would achieve greater demand levels
than the entire market today and thus realize the volume
discount proffered by SWBT . . . especially in the near to mid
term. Thus the value to competitors to be achieved by
allowing SWBT to offer even lower prices than those
indicated by TELRIC appears to be nil, particularly when it is
noted that SWBT objects to many prices at the TELRIC
level. Furthermore, there is not evidence in the record to
suggest or conclude that the cost of even greater volumes of
UNESs than that assumed for the TELRIC cost studies would
be less (or more) than the costs that have been determined
in this proceeding.. The cost-based prices determined in this
proceeding should be generally available to all CLECs
provided the UNE and interconnection requests do not
require a special or unique arrangement. '’

In addition, the Commission ordered SWBT to re-run its non-recurring cost studies to
include additional modifications, as well as to file a master list of UNEs and definitions.
Finally, the Commission’s order adopted revised UNE prices and established a
schedule for the Commission’s continued consideration and determination of revised

interconnection and UNE non-recurring charges.”

* UNE Gemeric Cost Docket, Order on Reconsideration, dated September 17, 1999 [hereinafter the
“September 17, 1999 Order].

September 17, 1999 Order at 1 53. (Emphasis added).

' Id. atpp. 42-43.




9. In its most recent order in the UNE Generic Cost Docket, dated October .
26, 1999, the Commission, rejecting SWBT’s argument urging the reconsideration of the
establishment of a UNE price list, once again reaffirmed its intention that the prices set
in the course of the docket be applicable to all CLECs. 2

[lit is not the Commission’s intent to preclude negotiation of
rates different from those established in this proceeding, if
the parties neqotiate a unique agreement warranting such a
departure. The prices established in this proceeding are
intended to be available to competitive local exchange
carriers, but a request for unbundled network elements and
interconnection might require a special or unique
arrangement.: The Commission is not persuaded that the
establishment of a general price list precludes SWBT from
negotiating rates for unbundled network elements; nor that it
precludes pricing flexibility when special conditions exist. 13

ll.  ARBITRATION OF INTERCONNECTION AND UNE RATES

10.  As is reflected in SWBT’s response to Covad’s petition for arbitration,
each of the interconnection and UNE rates offered to Covad and now at issue, are
either drawn directly from prior Commission orders in the UNE Generic Cost Docket or
are interim rates subject to true-up based upon UNE cost studies previously filed with
and pending before the Commission for inclusion in an anticipated order on non-
recurring charges as directed in the Commission’s September 27, 1999. Order.
Specifically, SWBT'’s proposed interconnection and UNE rates at issue are those drawn
or based upon Commission orders or filed cost studies as indicated on the attached
schedule entitled “SWBT Interconnection Prices Subject to UNE Generic Cost Docket”

designated as Exhibit “A” and incorporated herein by this reference.

2 UNE Generic Cost Docket, Order on Petition for Reconsideration and/or Clarification, dated October
26, 1999 at T 15 [hereinafter the “October 26, 7989 Order.




11.  Covad has previously rejected SWBT's offer of the aforementioned
interconnection and UNE rates. However, all other interconnection and UNE rates
contained in the proposed SWBT-Covad interconnection agreement and not identified
for arbitration in this proceeding are drawn from the Commission’s orders or based on
SWBT's cost studies filed in the UNE Generic Cost Docket, and are apparently
acceptable to Covad. Covad appears to believe that it is entitled to pick and choose
those rates from the UNE Generic Cost Docket that it finds acceptable and challenge
those it deems to be excessive.

12.  Covad also contends that, despite the Commission’s stated intent in its
orders that the interconnection and UNE rates established in the UNE Generic Cost
Docket be available to all CLECs, it is entitled to negotiate different rates.' Covad’s
position ignores the Commission’s qualification of the availability of the UNE Generic
Cost Docket approved rates. The Commission’s orders make it abundantly clear that
only if a proposed interconnection agreement requires a “special or unique
arrangement,” is a deviation from the Commission ordered rates warranted?

13.  Nothing about the proposed SWBT-Covad Interconnection Agreement is
“special or unique” thus warranting a departure from the Commission’s prices for
interconnection and UNEs established in the UNE Generic Cost Docket. The fact that
an agreement is negotiated separately with each individual carrier does not make or

qualify that agreement as “special or unique.” SWBT believes it was the Commission’s

:: Id. (Emphasis added).

See Letter dated December 15, 1999 from Covad’s counsel, Mark P. Johnson, responding to SWBT’s
objections to certain requests for information, attached hereto as Exhibit “B" and incorporated herein and
p;ade a part hereof by this reference,

See October 26, 1999 Order at 1 15; September 17, 1999 Order at 7 53.




intent to limit application of the “special or unique” circumstances exception to those
rare instances when a CLEC's request to interconnect involves special or unique work
requirements and/or costs other than those contemplated in the establishment of the
rates, not the basic nature of or the language used in the interconnection document
itself. Covad’s petition contains no allegations of a “special or unique” nature involving
its intended interconnection with SWBT’s network. Covad’s only basis for seeking to
review the interconnection and UNE rates, established by the Commission and offered
by SWBT, is Covad’s belief that those rates constitute “price gouging” by SWBT.®
Further, Covad is attempting to arbitrate KCC ordered rates in this proceeding,
irrespective of the fact that it admitted in a September 23, 1999 letter to SWBT, in
response to SWBT's request for Covad’s cost studies, that Covad had not prepared any
such studies. Rather, Covad advised SWBT that “[w]hile reviewing and analyzing an
ILEC’s proposed pricing schemes, Covad typically compares the proposed prices to
those offered by other ILECs.""”

14.  To allow Covad to attempt to arbitrate lower prices than those established
in the UNE Generic Cost Docket would result in the unraveling of the Commission’s
work and stated intentions with regard to the same. Each and every CLEC would then
attempt to pick and chose only those prices they liked and arbitrate the rest. The
concept of judicial economy and certainty in the market which the Commission sought

to achieve through the UNE Generic Cost Docket would be lost forever.

:: See Covad’s Petition for Arbitration at § 40.
September 23, 1999 letter from Laura Izon of Covad to Amy Wagner and Patricia Hogue of SWBT,
attached hereto as Exhibit “C” and incorporated herein and made a part hereof by this reference.



WHEREFORE, SWBT respectfully requests the Commission/Arbitrator take
administrative notice of the following orders issued in the UNE Generic Cost Docket,
Docket No. 97-SCCC-149-GIT, dated November 8, 1996; December 19, 1997;
November 16, 1998; February 19, 1999; September 17, 1999; and, October 26, 19989.

FURTHER, SWBT respectfully requests the Commission/Arbitrator issue an
order determining that the Commission’s orders issued or pending in the UNE Generic
Cost Docket, as well as the recurring and non-recurring interconnection and UNE rates
established therein, control in this proceeding.

FURTHER, SWBT requests an order determining that the interconnection and
UNE rates identified by Covad as being at issue are not arbitrable in this proceeding by

virtue of the Commission’s orders in the UNE Generic Cost Docket.

Respectfully submitted,

APRIL J. RODEWALD {
KRISTIN J.BLOMQUIST (#1
BRUCE A. NEY (#156554)
220 E. Sixth Street, Room 515
Topeka, Kansas 66603-3596
(785-276-843t)

Attorneys  for  Southwestern  Bell
Telephone Company



CERTIFICATE OF SERVICE

| hereby certify that a correct copy of the Motion were sent via Overnight delivery
on this 20" day of December, 1999 to:

Robert L. Lehr, Arbitrator Marianne Deagle

Kansas Corporation Commission Assistant General Counsel

1500 SW Arrowhead Rd. Kansas Corporation Commission

Topeka, KS 66604-4027 1500 SW Arrowhead Rd.
Topeka, KS 66604-4027

Lisa C. Creighton Laura A. Izon

Mark P. Johnson Covad Communications

Sonnenschein Nath & Rosenthal 2330 Central Expressway

4520 Main Street, Suite 1100 Santa Clara, CA 95050

Kansas City, MO 64111

>N

Bruce A. Ney
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Exhibit A
(r1-2CIT-369-03B

SWBT Interconnection Prices Subject to UNE Generic Cost Docket

Recurring Basis for Price Nonrecurring (1) Basis for Price

PSD #1 Capable Loop - 2-Wire Very Low-band
Symmetric Technology:

a. 2-Wire Digital "ISDN Digital

Subscriber Line” {*IDSL") technology Supporting Cost Study
Zone |/A - Rural $40.69  Sept. 17, 1999 Order $181.75 $94.80 h
Zone 2/B - Suburban $29.50 Sept. 17, 1999 Order $181.75 $94.80 **
Zone 3/C - Urban $32.66  Sept. 17, 1999 Order $181.75 $94.80 **

b. 2-Wire Copper “Symmetric Digital
Subscriber Line” (“SDSL")

Zone I/A - Rural $23.34 Sept. 17, 1999 Order $60.55 $ 25.30 =
Zone 2/B - Suburban $13.64  Sept. 17, 1999 Order $60.55 $ 25.30 -
Zone 3/C - Urban $11.86 Sept. 17, 1999 Order $60.55 $ 25.30 **

PSD #2 Capable Loop - 2-Wire Low-band
Symmetric Technology

Zone /A - Rural $23.34 Sept. 17, 1999 Order $60.55 $ 25.30 b
Zone 2/B - Suburban $13.64 Sept. 17, 1999 Order $60.55 $ 25.30 -
Zone 3/C - Urban $11.86  Sept. 17, 1999 Order $60.55 $ 25.30 -
PSD #3 Capable Loop ~ Mid-band SymmalricTechaclegy:
a. 2-Wire Mid-band Symmetric Technology
Zone I/A - Rural $23.34  Sept. 17, 1999 Order $60.55 $ 25.30 b
Zone 2/R - Suburban $13.64 Sept. 17, 1999 Order $60.55 $ 25.30 *
Zone 3/C - Urban $11.86 Sept. 17, 1999 Order $60.55 $ 25.30 '
b.  4-Wire Mid-band Symmetric Technology
Zone /A - Rural $41.76  Sept. 17, 1999 Order $305.90 $117.05
Zone 2/B - Suburban $2394  Sept. 17, 1999 Order $305.90 $117.05 *
Zone 3/C - Urban $19.44  Sept. 17, 1999 Order $305.90 $117.05 b
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SWBT Interconnection Prices Subject to UNE Generic Cost Docket

Recurring Basis for Price

PSD #4 Capable Loop — 2 Wire High-band
Symmetric Technology

Zone I/A - Rural $23.34 Sept. 17, 1999 Order
Zone 2/B - Suburban $13.64  Sept. 17, 1999 Order
Zone 3/C - Urban $11.86  Sept 17, 1999 Order

PSD #5 2-Wire Capable Loop - 2-Wire
Asymmetrical Digital Subscriber Line Technology

Zone I/A - Rural $23.34  Sept. 17, 1999 Order
Zone 2/B - Suburban $13.64 Sept. 17, 1999 Order
Zone 3/C - Urban $11.86  Sept. 17, 1999 Order

PSD #7 2-Wire Capable Loop — 2-Wire
Short Reach Very High-band Symmetric Technology

Zone l/A - Rural $23.34 Sept. 17, 1999 Order

Zone 2/8 - Suburban $13.64 Sept. 17, 1992 Order

Zone 3/C - Urban $11.86 Sept. 17, 1999 Order
*Loop Qualification Process N/A

(Max. rate pending cost study at deployment)

Nonrecurring (1)

$60.55 $ 25.30
$60.55 $ 25.30
$60.55 $ 25.30

$60.55 $ 25.30
$6055 $ 2530
$60.55 $ 25.30

$60.55 $ 25.30
$6055 $ 25.30
$6055 $ 25.30

$15.00

CrassCarnect to Collocation Cage

ADSL Shielded
2-Wire Analog
2-Wire Digital
4-Wire Analog

$1.05
$1.47
$2.10
$2.95

Results Provided in 93-SC2C-713-8R3 $ 129.40 $ TBD
Sept. 17, $989 Order $35.83 $29.44
* $1996 $12.69

Sept. 17, 1999 Order $41.63 $35.73

Page 2 of 3
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February 19, 1999 Order
February 19, 1999 Order
February 19, 1899 Order



Exhibit A
00-DCIT-389-ARB

SWBT Interconnection Prices Subject to UNE Generic Cost Docket

Recurring Nonrecurring (1) Basis for Price

DSL Conditioning Options

Removal of Repeaters N/A $392.65 $17.00 jd
Removal of Bridged Taps and Repeaters N/A $TBD $TBD e
Removal of Bridged Taps N/A $656.35 $30.00 e
Removal of Bridged Taps and Load Coils N/A $ TBD $ TBD b
Removal of Load Coils N/A § 1.082.20 $22.50 b
Conditioning for loops over 17,500 ft N/A $ICB $ICB i

(1) The Nonrecurring rates are interim and subject to true-up with a final, unappealable order issued in Docket No. 97-SCCC-145-GIT.

« Unbundled Network Component Cross Connect TELRIC 1996-1998 filed 10-15-96 in 9€-SCCC-167-ARB; 12/%96 in 97-AT&T-290-ARB; 8/1/87
in 97-BLSC-546-ARHB; rerun per KCC Order in 97-SCOC-149-GIT filed 12/149B.

« * Nonrecurring Loop Cost support is included in the Unbundled Local Loop Study 8db Basic Rate Interface DS1 (Primary Rate Interface) TELRIC
Study 1996-1999. The study was initially filed in the following dockets: 1 O-1 5-96 in 9§-S0CCC-137-ARB: 12/9/96 in 97-AT&T-290-ARB; and
8/1/97 in 97-BCSC-546-ARB. It was included in the 97-50C01C-148-GIT Docket by the Commission in its order dated December 19,1997,

Rerun Nonrecurring Costs were included in the TELRIC Unbundled Local Loop Study 1996 and filed November 9, 1999 in 97-SCLG-143-CAT.

« ** Nonrecurring Costs for Loop Conditions are included in Unbundled ADSL Loop Crossconnect and Nonrecurring Cost Study 1998 filed with the
KCC in Docket No. 97-50CC-149-GIT on November 9, 1999.

**** Nonrecurring Costs for Loop Conditions on loops greater than 17,58t are included in Nonrecurring Cost Study — Unbundled Network
Elements Digital Subscriber Line (DSL) Loop Conditioning Beyond 17.5 Kit., filed with the Commission on November 22, 1999
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SWBT’s Response to Ionex’s
Complaint Against SWBT




BEFORE THE STATE CORPORATION COMMISSION
STATE0RPORATIOO St
OF THE STATE OF KANSAS OIEOMMISSIO

NOV 1 3 2000

In the Matter of the Complaint by lonex )

Communications, Inc. Against Southwestern Bell ) /’ﬂ; A. Cegomr
)
)

Telephone Company for Charging Improper Docket No. 01-SWBT-344-COM
Rates for Line Unbundled Network Elements.

RESPONSE OF SOUTHWESTERN BELL TELEPHONE COMPANY
TO COMPLAINT OF IONEX COMMUNICATIONS, INC.

COMES NOW Southwestern Bell Telephone Company (“SWBT”), pursuant to
K.A.R. 82-1-219(b), and submits its response to the Complaint of lonex
Communications, Inc. (“lonex”). For its response SWBT shows the Commission as
follows:

1. lonex filed its Complaint with the Commission on October 23, 2000.

2. SWBT was served with a copy of the Complaint by the Commission,
pursuant to K.A. R. 82-1 -220, on November 1, 2000.

lonex’s Allegations

3. In the “Introduction” to its Complaint, lonex makes certain general
allegations to which SWBT is not required to respond. However, SWBT denies each

and every allegation contained in the “Introduction.”

4. SWBT is without sufficient knowledge or information to form a belief as to
the truth of each and every allegation contained in Paragraph 1 of the Complaint,
therefore the same are denied. SWBT does believe that lonex has been granted a
certificate of authority by the Commission to do business in the state of Kansas

SWBT will more fully respond to the allegations as set forth below.




5. SWBT is without sufficient knowledge or information to form a belief as to
the truth of each and every allegation contained in Paragraph 2 of the Complaint,
therefore the same are denied. SWBT will more fully respond to the allegations as set
forth below.

6. SWBT denies each and every allegation contained in Paragraph 3 of the
Complaint. SWBT will more fully respond to the allegations as set forth below.

7. SWBT is without sufficient information or knowledge to form a belief as to
the truth of the allegations contained in Paragraph 4 of the Complaint, therefore the
same are denied. SWBT denies that it has engaged in any anti-competitive conduct as
alleged by lonex. SWBT will more fully respond to the allegations as set forth below.

8. SWBT is without sufficient information or knowledge to form a belief as to
the truth of the allegations contained in Paragraph 5 of the Complaint, therefore the
same are denied. SWBT will more fully respond to the allegations as set forth below.

9. Paragraph 6 of the Complaint contains no specific allegations requiring a
response by SWBT as the history of the Generic UNE Docket is well known to the
Commission and is a matter of public record. Paragraph 6 is nothing more than lonex’s
interpretation of certain aspects of the proceedings in that docket, therefore the
allegations contained therein are neither admitted nor denied.

10. Paragraph 7 of the Complaint contains no specific allegations requiring a
response by SWBT as the history of the Generic UNE Docket is well known to the
Commission and is a matter of public record. Paragraph 7 of the Complaint is nothing
more than lonex’s interpretation of certain aspects of the proceedings in that docket,

therefore the allegations contained therein are neither admitted nor denied.



1. SWBT admits the allegations contained in the first and third sentences of
Paragraph 8 of the Complaint. SWBT will more fully respond to the allegations as set
forth below.

12. SWRBT is without sufficient information or knowledge to form a belief as to
the truth of the allegations contained in Paragraph 9 of the Complaint, therefore the
same are denied. SWBT admits that lonex may have begun submitting UNE orders in
approximately May, 2000. Further, SWBT admits that it has entered into a new
interconnection agreement with lonex. SWBT will more fully respond to the allegations
as set forth below.

13. SWBT denies the allegations contained in Paragraph 10 of the Complaint
insofar as they represent lonex’s interpretation and representation of the language
cited and contained in the referenced pleadings. The referenced pleadings, when
placed in the context of the proceedings in which they were filed, speak for themselves.
SWBT will more fully respond to the allegations as set forth below.

14. SWBT denies the allegations contained in Paragraph 11 of lonex’s
Complaint. SWBT admits that the referenced federal and state court actions were
stayed during the pendency of the Eight Circuit Court of Appeals’ review of the FCC's
pricing rules in lowa Utifities Board v. F. C. C. SWBT further admits that it has recently
entered into a Commission approved Stipulation and Agreement regarding the use of
the hypothetical TELRIC pricing methodology. The Stipulation and Agreement was
approved by Order of the Commission on October 13, 2000. SWBT believes the terms
of the Stipulation and Agreement speak for themselves. SWBT will more fully respond

to the allegations as set forth below.



15. SWBT denies each and every allegation contained in Paragraph 12 of
lonex's complaint. SWBT will more fully respond to the allegations as set forth below.

SWBT’s Response

16. lonex’s Complaint fails to provide the Commission with an accurate or
complete recitation of the facts surrounding the agreement upon which the Complaint
appears to be based. The history of the agreement is complex and somewhat
confusing, however, SWBT believes a clearer understanding of that history is
necessary in order for the Commission to view this Complaint in its proper context.

17. On April 15, 1997 SWBT and Feist Long Distance Service, Inc. (“Feist”),
filed their Local Resale Agreement (hereinafter the “Feist Resale Agreement”) with the
Commission in Docket No. 97-FLDT-590-IAT. The Commission subsequently
approved the Feist Resale Agreement by its Order dated May 14, 1997. The Feist
Resale Agreement contained a negotiated resale discount of 14.9 percent.

18. By letter dated January 26, 1998, SWBT confirmed for Feist that,
pursuant to Feist's request under the terms of the Feist Resale Agreement. SWBT
would apply the 21.6 percent discount for certain resold services ordered by the
Commission in the SWBT/AT&T arbitration to Feist's Resale Agreement effective
January 24, 1998.

19. On March 23, 1999, the Commission, in Docket No. 89-SWBT-431-IAT,
approved an interconnection agreement between SWBT and Advanced
Communications Group, Inc. (*ACG”) (the “ACG Agreement”). The ACG Agreement is
the result of ACG’s election to MFN, pursuant to Section 252(i) of the

Telecommunications Act of 1996, into the Sprint Communications Company, L.P.,



Interconnection Agreement that had been previously approved in KCC Docket No. 97-
SCCC-167-ARB (the “Sprint Agreement”). The ACG Agreement had been filed with the
Commission for approval on December 23, 1998. The ACG Agreement incorporated,
as is the case in a MFN'd agreement, the UNE Pricing Attachment and the 14.9 percent
resale discount from the underlying Sprint Agreement. It is the prices from that UNE
Pricing Attachment that are the source of lonex’s complaint in this proceeding.

20.  Subsequent to the Commission’s March 1999 approval of the ACG
Agreement, that agreement was amended by the parties for various reasons on five
separate occasions. The first negotiated amendment (“Amlendment No. 1I"), was filed
with the Commission on June 9, 1999 by SWBT and ACG. Amendment No. 1 replaced
the Directory Assistance Service ("DA”) and Operator Services (“OS”) Appendices, as
well as added a new section to the General Terms Conditions of the Agreement.
Amendment No. 1 made no changes to the Appendix Pricing — UNE Schedule of
Prices. Amendment No. 1 was approved by Commission Order dated July 16, 1999.

21. The second negotiated amendment (“Amendment No. 2”) to the ACG
Agreement was submitted to the Commission by SWBT and ACG on August 12, 1999.
Amendment No. 2 added an Operations Support Systems (“OSS”) Appendix and
amended portions of the General Terms and Conditions of the agreement, as well as
the Appendix Pricing — UNE Schedule of Prices. Amendment No. 2 added certain OSS
prices to the Appendix Pricing — UNE but made no other changes to the prices
contained in the Appendix, the same prices that are now in dispute.

22. On August 30, 1999, while Amendment No. 2 was pending before the

Commission, ACG, through counsel, provided SWBT with written notice of its intention



to assign the ACG Agreement to “its wholly owned subsidiary, Feist Long Distance
Services, Inc.” Further, the notice stated that pursuant to the terms of the Feist Resale
Agreement, Feist was providing notice of its intent to terminate the Feist Resale
Agreement. “Accordingly, Feist's termination of its Resale Agreement will occur
simultaneously with the assignment of ACG'’s interconnection agreement to Feist.” See
Letter of August 30, 1999 to Ezekiel Vaughn, Account Manager, Southwestern Bell
Telephone Co., from Kemal M. Hawa, counsel for Advanced Communications Group,
Inc. and Feist Long Distance Services, Inc. (A copy of the August 30, 1999 letter is
attached hereto as “Attachment A” and incorporated herein by this reference.)

23. On October 25, 1999, the Commission issued its Order approving
Amendment No. 2 to the ACG Agreement, including changes to the Appendix Pricing —

UNE Schedule of Prices.

24.  The assignment of the ACG Agreement to Feist became effective on or
about November 1, 1999. As a result, the Feist Resale Agreement terminated upon the
effectiveness of the assignment.

25. On February 16, 2000, lonex Telecommunications, Inc. (“lonex Telecom”)
and Feist, by letter from their counsel, requested Commission permission to change the
name of Feist to lonex Communications, Inc. (“lonex”). The Commission granted the
request in an Order dated March 20, 2000 in Docket No. 00-ICIT-758-CCN.

26. On April 14, 2000, SWBT and lonex filed a negotiated Amendment No. 3
to the ACG Agreement which had been assigned to Feist, now lonex. Amendment No.

3 added a FCC Merger Conditions Appendix to the Agreement. lonex, once again, did



not request that SWBT make changes to the Appendix Pricing — UNE Schedule of
Prices. By Order dated May 4, 2000 the Commission approved Amendment No. 3.

27. On May 10, 2000, SWBT and lonex filed a negotiated Amendment No. 4
to the ACG Agreement which had been assigned to Feist, now lonex. Amendment No.
4 added a Collocation Attachment and amended portions of the Agreement’'s General
Terms and Conditions to reflect the addition of the Collocation Attachment. Again,
lonex did not request any changes to the Appendix Pricing — UNE Schedule of Prices.
By Order dated June 23, 2000 the Commission approved Amendment No. 4.

28. On September 6, 2000, SWBT and lonex filed a negotiated Amendment
No. 5 to the ACG Agreement that had been assigned to Feist, now lonex. Amendment
No. 5 proposed to change the name of the ACG Agreement to reflect lonex’s certificate
of convenience and authority. lonex did not propose any changes to the Appendix
Pricing — UNE Schedule of Prices in Amendment No. 5. The Commission, by Order
dated September 29, 2000, approved Amendment No. 5. By lonex filing Amendments
2, 3, 4, and 5 to their agreement it is clear that lonex understood that to revise the
terms of their agreement they were required to file such amendments to their

interconnection agreement.

29.  On September 7, 2000, while Amendment No. 5 to the ACG Agreement
was pending before the Commission, SWBT and lonex filed an Application in Docket
No. 01 -SWBT-214-IAT for Commission approval of a new lonex interconnection
agreement (hereinafter the “lonex Agreement”). The lonex Agreement is the result of
lonex’s election to MFN with modifications into the AT&T Communications of the

Southwest, Inc., interconnection agreement in Docket No. 97-AT&T-290-ARB.




30. On October 25, 2000, the Commission approved the lonex Agreement in
Docket No. 01 -SWBT-214-IAT. The lonex Agreement supersedes and replaces the
ACG Agreement.

31. lonex’'s statements and allegations in its Complaint are untrue. During the
term of the ACG Agreement SWBT fully complied with the Commission’s orders in the
Generic UNE Cost Docket, Docket No. 97-SCCC-149-GIT. SWBT filed the Master List
of UNEs, as ordered by the Commission, and made those rates that are effective
available to CLECs." Websfer’s I/ New College Dictionary defines “available” as
“la]ccessible for use : at hand.” There can be no dispute that the UNE rates have
been made “available” to any CLEC that requests them.® lonex misleads the
Commission when in its Complaint it cites to a position take by SWBT in a prior
arbitration with Covad concerning the applicability of UNE rates. lonex purposefully
fails to tell the Commission that SWBT’s argument, the very one lonex relies upon and
quotes so authoritatively here, was ultimately rejected by this Commission. In rejecting

the SWBT position, the Commission stated that “[a]s long as the parties negotiate

' See Order Regarding Issues Subject to Comment Under The Reconsideration Order
Dated June 23, 2000, in fhe Matter of fhe Joint Application of Sprinf Communication Company,
L.P., ef al, for fhe Commission fo Open a Generic Proceeding on Southwestern Bell
Telephone Company’'s Rafes for Inferconnecfion, Unbundled Elements, Transport and
Terminafion and Resale, KCC Docket No. 97-SCCC-149-GIT, dated April 28, 2000, at p. 24
11 (B) (ordering update of Master UNE List and accepting prices previously filed on SWBT’s
Master UNE List); see also Kansas Master List, filed May 8, 2000, KCC Docket No. 97-SCCC-

149-GIT.
2 WEBSTER’S || NEW COLLEGE DICTIONARY 77 (1995).

* See amendment to Birch Telecom of Kansas, Inc. interconnection agreement filed on
February 10, 2000 in Docket No. 99-SWBT-470-IAT and approved by the Commission on
March 27, 2000. See also amendment to US West Interprise America, Inc. interconnection
agreement filed on March 21, 2000 in Docket No. 00-SWBT-410-IAT and approved by the
Commission on April 27, 2000.




terms and conditions that do not discriminate against a non-party telecommunications
carrier and which are consistent with the public interest, convenience, and necessity,
the Commission may not reject negotiated agreements.” The Commission went further
and in discussing the general availability of Generic UNE Cost Docket Rates, stated
that “the rates we established in our September 17, 1999 order are available to
competitive carriers who wish to purchase SWBT's unbundled network elements, but

they do not preclude competitors from negotiating different rates with SWBT.”®

32. Nothing in the ACG Agreement imposes an affirmative duty upon SWBT
to unilaterally apply the UNE Generic Cost Docket rates ab‘sent a request from
ACG/Feist/lonex. In fact, ACG/Feist/lonex’s history of amending the ACG Agreement,
including the Pricing Appendix -UNE Pricing Schedule without requesting a change to
the actual prices, after both the February and September, 1999 Orders, indicates that
lonex had the ability to request modifications and amendments to its Interconnection
Agreement when it so chose. It was lonex’s responsibility to request modifications to
the prices in the UNE Pricing Appendix in its Agreement - not SWBT's responsibility to

impose changes to a contract that had no affirmative obligation that SWBT do so.

4 Order On Motion for Expedited Commission Review Filed by DIECA Communications,
Inc., In fhe Maffer of fhe Pefifion of DIECA Communicafions, Inc. d/b/a Covad Communicafions
Company for Arbifrafion of Inferconnecfion Rafes, Terms, Condifions and Related
Arrangements wifh Soufhwesfern Bell Telephone Company, KCC Docket No. 00-DICT-389-

ARB, at 1] 20.

® I/d. at § 25. (Emphasis added).; see a/so Order Granting Southwestern Bell
Telephone Company's Petition for Reconsideration of Order on Reconsideration/Clarification
Dated June 23, 2000, In the Maffer of fhe Joinf Application of Sprint Communication Company,
L.P., ef al, for the Commission to Open a Generic Proceeding on Soufhwesfern Bell
Telephone Company’s Rafes for Interconnection, Unbundled Elemenfs, Transport and
Terminafion and Resale, KCC Docket No. 97-SCCC-149-GIT, dated July 27, 2000, at [ 6
(stating that the Master UNE List is “available for CLECs to consider in negotiating with the
ILEC, here SWBT.”). (Emphasis original).




33.  ACG voluntarily elected to take the Sprint Agreement in December, 1998.
Thereafter, as is reflected above, ACG voluntarily negotiated and filed several
amendments to its Agreement since that time, including an amendment to its Schedule
of Pricing — UNE. Amendment No. 1 was filed in June, 1999, and Amendment No. 2,
which included the UNE pricing change, was filed with the Commission in August,
1999, both within six months after the Commission’s non-final February 19, 1999 Order.
If ACG/Feist/lonex believed it was entitled to rates from the February, 1999 Generic
UNE Cost Docket Order, it had every opportunity to request those rates, negotiate on
that basis, and arbitrate if it was not able to reach resolutioln with SWBT. ACG, which
admits in its Complaint that it actively participated in the Generic UNE Cost Docket,
however, claims SWBT had a duty to unilaterally amend or change the Agreement to
reflect those rates. Neither the ACG Agreement nor the Commission's February or
September, 1999 Orders impose such an obligation. In fact, the Agreement requires
that any amendment to the Agreement be in writing and signed by an officer of the
party against whom the amendment is claimed.® SWBT could not at any time
unilaterally amend the Agreement as lonex claims, nor did SWBT owe lonex an
affirmative duty or obligation to perform any business, legal or regulatory functions for

lonex.

® “Except as otherwise provided in this Agreement, no amendment . . . of any provision
of this Agreement . . . will be effective unless the same is in writing and signed by an officer of
the Party against who such amendment, . . . is claimed.” Interconnection Agreement between
Southwestern Bell Telephone Company and Advanced Communications, KCC Docket No. 99-
SWBT-431-IAT, approved March 23, 1999, General Terms and Conditions, p. 20, 1 19.1 ; see
also /d. at p. 25, § 34.2 . “Neither party will be bound by an amendment, modification or
additional term unless it is reduced to writing signed by an authorized representative of the
Party sought to be bound.”
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34, Contrary to the inaccurate statements contained in the Complaint, the
rates set forth in the February 19, 1999 Generic UNE Cost Docket Order were not final,
nor were they “permanent” as lonex suggests. The Order on Reconsideration setting
“‘permanent” recurring rates did not issue until September 17, 1999. The Commission’s
order setting “permanent” nonrecurring UNE rates did not issue until November 3,
2000, after the termination of the ACG Agreement and after the approval of the new
lonex Agreement which is an MFN into the SWBT-AT&T interconnection agreement.
Further, as the Commission noted in its October 19, 1999 Order in the Generic UNE
Cost Docket, the nonrecurring prices contained in the February 1999 Order were
applicable only “[t]o the extent that interconnection agreements do not establish prices
for nonrecurring costs . .” The ACG Agreement contained the same nonrecurring
rates as the Sprint Agreement as a result of ACG’s decision to MFN into that arbitrated
agreement. SWBT clearly complied with the Commission’s orders.

35.  The history of the ACG Agreement tracks closely with developments in
the Commission’s Generic UNE Cost Docket, however, nothing in the language of
Section 13 of Attachment UNE relied upon by lonex requires SWBT to unilaterally
amend the Agreement. The Appendix Pricing — UNE schedule simply states that the
prices are “interim and will apply until further action by the Kansas Corporation
Commission.” Again, nothing in the language directs SWBT to unilaterally make
changes to the prices contained in the contract. Further, the language is unclear as to
what constitutes “further action” of the Commission. Section 4.3.2 of the ACG
Agreement states that “to the extent specified in the arbitration award, some rates are

interim. Such interim rates will be replaced with subsequent rates, as determined by

1"




the Commission. Interim rates will be subject to true up only where specifically required
by the arbitration award.” Again, the language of this provision does not direct SWBT
to make unilateral changes to the contract language. The process for making changes
to the ACG Agreement is through an amendment as provided in Section 34.2 of the
General Terms and Conditions of the agreement. ACG/Feist/lonex never requested
that the ACG Agreement be amended to reflect the UNE Generic Cost Docket rates
until October, 2000.

36. Contrary to lonex’s allegations, neither the Commission’s February 19,
1999 nor September 17, 1999 order in the UNE Generic Cost Docket directed SWBT to
unilaterally conform any and all negotiated interconnection agreements with the terms
of those orders. The prices set in those orders are generally available to CLECs to use
in negotiating with SWBT, however, the parties remain free to negotiate prices higher
or lower than those set in those orders. Had the prices contained in the UNE Generic
Cost Docket orders at issue been higher than those in the ACG Agreement, one must
question whether ACG/Feist/lonex would argue that SWBT should have unilaterally
amended the contract to increase the Appendix Pricing — UNE rates.

WHEREFORE, SWBT respectfully requests an order of the Commission denying
lonex’'s requested relief and finding that SWBT has fully complied with the terms of the
ACG Agreement and the Commission’s February 19, 1999 and September 17, 1999
Generic UNE Cost Docket orders.

Affirmative Defenses

Paragraphs 1 through 36 above are incorporated herein and made a part hereof

by this reference as though fully restated here.
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37. lonex’s Complaint fails to state a claim upon which relief may be granted.

38. lonex’s Complaint is barred by the doctrines of estoppel, laches and
unclean hands.

39. SWBT reserves the right to assert any further, additional affirmative
defenses it becomes aware of during the course of discovery in this proceeding.

Countercomplaint

Paragraphs 1 through 39 above are incorporated herein and made a part hereof
by this reference as though fully restated here.

40. On or about January 24, 1998 SWBT agreedI to make a resale discount of
21.6 percent on services available to Feist under the terms of the then existing Feist
Resale Agreement with SWBT.

41.  The Feist Resale Agreement terminated at the request of
Feist/ACG/lonex on or about November 1, 1999 when the assignment of the ACG
Agreement, including a 14.9 percent resale discount, to Feist became effective and
Feist began operating under the ACG Agreement.

42.  On or about November 1, 1999 Feist/lonex began placing orders under
the assumed ACG Agreement for the resale of services. At that time and going forward
SWBT continued to apply the 21.6 percent discount from the terminated Feist Resale
Agreement to the Feist/lonex resale orders, rather than the 14.9 percent discount
provided for in the ACG Agreement, due to the fact that lonex’s orders continued to
carry the Feist Operating Company Number ("OCN") identification.

43.  Therefore, since November 1, 1999, until October 25, 2000, the date of

approval of the new lonex Interconnection Agreement which now contains the 21.6%
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discount, SWBT has undercharged Feist/lonex under the terms of the ACG Agreement
for resold services. Pursuant to the ACG Agreement, SWBT is entitled to recover from
Feist/lonex the amount that should have been paid to SWBT by Feist/lonex, in an
amount to be proved at trial.

WHEREFORE, SWBT respectfully requests an order of the Commission
determining that the appropriate rate for services resold to ACG/Feist/lonex under the
terms of the ACG Agreement after November 1, 1999 was 14.9 percent and that SWBT
is entitled to recover the difference between the contract amount and the amount
charged Feist/lonex.

FURTHER, SWBT requests the Commission direct the parties to participate in a
Commission mediated settlement conference to determine whether a mutually

agreeable resolution of the contractual matters at issue herein can be reached.

Respectfully submitted,

ﬂ.__/L//\

APRIL J. RODEWALD 5 #99007)

BRUCE A. NEY (Kp #15554) o
MICHELLE B. O'NEAL ( #18701)
220 E. Sixth Street, Room 515
Topeka, Kansas 66603-3596

(785) 276-8413

ATTORNEYS FOR SOUTHWESTERN BELL
TELEPHONE COMPANY
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VERIFICATION

I, Brett Sayre, of lawful age, and being first duly sworn, now states: | am Area
Manager-Regulatory Issues, and have read the above Response on behalf of
Southwestern Bell Telephone Company and verify the statements contained herein to

be true and correct to the best of my knowledge and belief.

Sayre
|

Subscribed and sworn to before me this 13" day of November, 2000.

. -
LINDA JOYCE WILSON M&MJ
EoEtary Public - State of Kansas I Notary Publi

MyApp‘l‘EXp‘fe!

My Appointment Expires: January 26, 2003
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CERTIFICATE OF SERVICE

| hereby certify that a correct copy of the above Response was sent via U.S. Mail

or hand-delivered on this 13th day of November, 2000 to:

Eva Powers Christine Aarnes

Assistant General Counsel Telecommunications Analyst
Kansas Corporation Commission 1500 SW Arrowhead Road
1500 SW Arrowhead Road Topeka, KS 666044027

Topeka, KS 66604-4027

Mark P. Johnson

Lisa C. Creighton

Sonnenschein, Nath & Rosenthal
4520 Main Street, Suite 1100
Kansas City, MO 64111

L

Bruce A. Ney
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SWIDLER BERLIN SHEREFF FRIEDMAN, 11

3000 K STREET, NW, SUITE 300
WASHINGTON, DC 20007-5116

TELEFHONE (202)424-7500

FACSIMILE (202) 424-7647
NEW YORK OFFiCE

916 THIRD AVENUE
NEW YORK, NY 10022

August 30, 1999

VIA FACSIMILE

Ezekiel Vaughn

Account Manager

Southwestern Bell Telephone Co.
Four Bell Plaza, 7 Floor

311 S. Akard St.

Dallas, Texas 75202-5398

Re:  Advanced Communications Group Notice of Assignment to Feist
Long Distance and Feist Long Distance Notice of Termination

Dear Mr. Vaughn:

Pursuant to our conversation on August 25, 1999, Advanced Communications Group, Inc.
(“ACG”) gives notice of its intent to assign its interconnection agreement with Southwestern Bell
Telephone (“SWBT™) for the State of Kansas to its wholly owned subsidiary, Feist Long Distance
Services, Inc. (“Feist™). Also, as discussed in our conversation, Feist hereby submits notice of its
intent to terminate irs resale agreement with SWBT for the State of Kansas. These transactions are

described more fully below.

In accordance with section 6.0 of the Kansas Interconnection Agreement between ACG and
SWBT, which is attached, ACG hereby gives notice of its intent to assign the above referenced
agreement to Feist, a wholly owned subsidiary of ACG. In accordance with the terms of section 6.0,
this assignment will become effective 60 days from SWBT's receipt of this letter.

Pursuant to section XX VI ofthe Kansas Resale Agreement between Feist and SWBT, which
is attached, Feist hereby gives notice of its intent to terminate that agreement. Section XXVI
provides for termination of the Resale Agreement on 60 days notice. Accordingly, Feist’s
termination of its Resale Agreement will occur simultaneously with the assignment of ACG’s

interconnection agreement to Feist.

Attachment A
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Swidler Berlin Shereff Friedman, LLP
August 30, 1999
Page 2

Please date stamp and return the enclosed copy of this letter in the self-addressed stamped
envelope provided. If you have any questions or need to discuss this matter further, please do

not hesitate to contact me,

Sincerely,

A e

Kemal M. Hawa

Counsel for Advanced
Communications Group, Inc. and
Feist Long Distance Services, Inc.

ce: Kansas Corporation Commission
Neil Schmid (ACG)
Grace Chiu
Alexander M. Stokas
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